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ACTION:  Interpretive  Statement  and 
Specification  of  Terms  and  Conditions 
for  Certain  Exemptions. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
has  adopted  interpretations  of,  and  spe¬ 
cified  terms  and  conditions  for  exemp¬ 
tions  from  the  Commission  regulation 
dealing  with  trading  standards  for  floor 
brokers.  The  interpretations  will  be  used 
m  the  Commission’s  analysis  of  each 
contract  market’s  proposed  rules  imple¬ 
menting  the  floor  broker  trading  stand¬ 
ards,  which  have  been  submitted  to  the 
Commission  pursuant  to  section  5a(12> 
of  the  Commodity  Exchange  Act,  as 
amended.  The  specified  terms  and  condi¬ 
tions  will  be  used  in  the  Commission's 
section  5a <12)  analysis  of  proposed  rules 
which  accompany  a  petition  for  exemp¬ 
tions. 

DATES:  Comments  must  be  received  on 
or  before:  August  8.  1977.  Effective  date: 
May  10,  1977. 

ADDRESSES :  Comments  should  be  sent 
to:  Commodity  Futures  Trading  Com¬ 
mission,  2033  K  Street,  N.W.,  Washing¬ 
ton,  D.C.  20581,  Attention:  Secretariat. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Maureen  E.  Lally.  Contract  Markets 
Section.  Division  of  Trading  and  Mar¬ 
kets,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW„ 
Washington.  D  C.  20581.  202-254-5208. 

SUPPLEMENTAL  INFORMATION:  On 
December  20,  1976,  the  Commission 

adopted  a  new  Part  155,  establishing 
trading  standards  for  floor  brokers  and 
for  those  futures  commission  merchants 
which  are  members  of  contract  markets 
<41  FR  56134,  December  23,  1976*.  While 
the  Commission  determined  to  adopt 
Part  155  in  the  form  as  published,  it  also 
announced  that  it  would  "consider  any 
comments  on  the  new  regulation  submit¬ 
ted  by  interested  persons  on  or  before 
January  21,  1977.  in  determining 

whether  any  further  or  different  action 
should  be  taken  with  respect  to  any  of 
the  matters  dealt  with  in  these  regula¬ 
tions.”  1  Numerous  oral  and  written 
comments  were  received  requesting  that 
that  Commission  clarify  certain  aspects 


■41  FR  66144,  December  23,  1976.  The 
effective  date  of  the  newly  adopted  Part  166 
was  extended  to  March  16,  1977  and  the 
period  for  the  submission  of  comments  was 
extended  to  February  22,  1977  (42  FR  4120, 
January  21,  1977.) 


of  the  regulation/  The  Commission  has 
analyzed  these  comments  and.  on  May 
10,  1977,  adopted  interpretations  of  reg¬ 
ulations  155.2(c)  and  155.2(e). 

The  Commission  has  the  authority 
under  regulation  155.10  to  exempt,  upon 
terms  and  conditions  it  deems  appropri¬ 
ate,  a  contract  market  or  other  person 
from  the  provisions  of  Part  155.  In  this 
regard,  on  May  10,  1977,  the  Commission 
specified  the  terms  and  conditions  under 
which  it  will  grant  exemptions  from  the 
provisions  of  regulation  155.2(c). 

Interested  persons  may  submit  com¬ 
ments  for  a  period  of  thirty  (30)  days 
from  the  date  hereof.  The  Commission 
will  consider  these  comments  in  deter¬ 
mining  whether  any  further  or  different 
action  should  be  taken  with  respect  to 
these  interpretations  and  specifications. 

Set  forth  below  are  the  adopted  in¬ 
terpretations  and  the  erms  and  condl- 
ions  for  exemptions  from  the  provisions 
of  regulation  155.2(c). 

Interpretations 

1.  Regulation  165.2(c)  prohibits  a  floor 
broker  from  executing  any  transaction  for 
any  account  of  another  person  over  which 
he  has  the  authority  to  originate  orders  or 
for  which  transactions  can  be  executed  by 
the  broker  without  the  prior  specific  con¬ 
sent  of  the  account  owner.  Such  order  must 
be  placed  with  another  member  for  execu¬ 
tion  Regulation  165.2(c)  was  designed.  In 
part,  to  prevent  a  floor  broker's  allocation 
of  profitable  trades  to  his  own  personal 
trading  account  or  accounts  of  favored  cus¬ 
tomers  to  the  detriment  of  his  descretlon- 
ary  account  customers.  In  announcing  new 
Part  155,  the  Commission  stated  that  reg¬ 
ulation  155.2(c)  did  not  require  that  orders 
giving  the  broker  discretion  as  to  time  and 
price  must  be  handed  off  for  execution.  41 
FR  56136,  December  23,  1976.* 

A  question  has  arisen  as  to  whether  a 
floor  broker  may  execute  any  other  type  of 
discretionary  order  and  still  be  In  compli¬ 
ance  with  regulation  155.2(c).  The  reason 
for  the  Commission's  determination  re¬ 
garding  price  and  time  discretion  orders  was 
that  the  customer  has  limited  the  floor 
broker's  discretion  when  he  gives  the  broker 
only  time  and  price  discretion.  In  these  sit¬ 
uations  the  customer  actually  originates  the 
order,  not  the  floor  broker.  However,  the 
more  details  of  the  order  the  broker  decides 
the  greater  his  exercise  of  discretion  and 
the  greater  the  potential  for  abuse  that  reg¬ 
ulation  155.2(c)  is  designed  to  prevent. 
Therefore,  as  interpreted  by  the  Commis¬ 
sion.  regulation  155.2(c)  requires  that  dis¬ 
cretionary  orders  giving  the  broker  more 
latitude  than  price  and  time  discretion  must 
be  handed  off  for  execution. 

2.  Regulation  155.2(e)  prohibits  a  floor 
broker  from  taking  the  other  side  of  an 
order  of  another  person  “except  with  6uch 
other  person’s  prior  consent”  and  In  con- 

4  The  Commission  today  published  in  the 

Federal  Recister  a  proposal  to  amend  regu¬ 
lation  155.2(g)  to  eliminate  the  absolute 
prohibition  of  allocation  of  trades  by  a  floor 
broker  among  accounts  by  permitting  alloca¬ 
tion  in  accordance  with  contract  market 
rules  approved  by  the  Commission  See  42 
FR  35007  July  7,  1977. 

•Of  course,  the  “customer  first”  provi¬ 
sions  of  regulation  155.2  (a)  and  (b)  ap¬ 
plies  to  price  and  time  discretion  orders  so 
that  broker  may  not  trade  for  his  own  ac¬ 
count  until  that  order,  which  Is  theoreti¬ 
cally  alwavs  executable  at  the  market,  Is 
filled. 


formity  wjth  contract  market  rules  approved 
by  the  Commission.  The  purpose  of  this  regu¬ 
lation  is  to  require  contract  markets  to  adopt 
and  enforce  rules  similar  to  section  4b(D) 
of  the  Act  which,  among  other  things,  pro¬ 
hibits  anyone  from  taking  the  other  side 
of  another  person’s  order  without  such 
person’s  prior  consent. 

(A)  A  question  has  arisen  as  to  whether 
the  term  "other  person”  in  regulation  165  2 
(e)  refers  to  the  account  owner -customer 
or  to  the  futures  commission  merchant  plac¬ 
ing  the  order  with  the  floor  broker.  Since 
the  purpose  of  regulation  155.2(e)  is  to  pro¬ 
tect  the  account  owner-customer  on  the 
other  side  of  the  transaction  from  trading 
abuses,  the  Commission  interprets  the  reg¬ 
ulation  to  require  that  the  prior  consent 
is  to  be  obtained  from  that  customer. 

(B)  Another  question  that  has  arisen 
is  whether  the  prior  consent  must  be  ob¬ 
tained  for  each  transaction.  Commentators 
have  stated  that  if  the  contract  market 
member  has  obtained  the  prior  consent 
from  the  account  owner-customer  in  the 
form  of  a  written  agreement  which  is  sepa¬ 
rate  and  distinct  from  the  customer  agree¬ 
ment,  then  the  purposes  of  the  regulation 
are  served.  While  the  Commission  believes 
that  it  Is  Important  that  the  customer  is 
aware  that  the  broker  is  taking  the  other 
side  of  a  transaction,  the  Commission  be¬ 
lieves  that  the  objectives  of  the  regulation 
would  be  met  if  the  prior  consent  of  the 
account  owner-customer  is  obtained  in  the 
form  of  a  written  agreement  which  is  sep¬ 
arate  and  distinct  from  the  customer  agree¬ 
ment. 

(C)  A  third  question  that  has  arisen  is 
whether  contract  market  rules  which  set 
forth  the  procedures  outlined  in  Commis¬ 
sion  regulation  1.39  are  acceptable  contract 
market  rules  for  purposes  of  regulation  155  2 
(e) .  Regulation  1.39  sets  forth  the  conditions 
and  requirements  for  the  execution  of  simul¬ 
taneous  buying  and  selling  orders  of  dif¬ 
ferent  principals.4  The  Commission  believes 
that  the  objective  of  regulation  1.39,  which 
Is  to  minimize  the  potential  for  abti.se  by 
the  floor  broker.  Is  likewise  applicable  when 
the  floor  broker  takes  the  other  side  of  the 
transaction.  Therefore,  the  Commission  be¬ 
lieves  that  proposed  contract  market  rules 
which  Implement  the  procedures  outlined 
In  Commission  regulation  1.39  are  accept¬ 
able  for  purposes  of  regulation  155.2(e). 

Terms  and  Conditions  for  Exemptions 

As  discussed  above,  regulation  165.2(c) 
prohibits  a  floor  broker  from  executing  any 
order  which  he  has  the  authority  to  orig¬ 
inate.  Such  order  must  be  placed  with  an¬ 
other  member  for  execution. 


4  Regulation  1.39  provides  that  a  broker 
may  match  simultaneous  buying  and  selling 
orders  of  different  principals  at  the  market 
price  if  such  matching  is  done  in  conformity 
with  written  rules  of  the  contract  markei . 
which  have’  been  approved  by  the  Commis¬ 
sion.  The  1.39  procedures  require  that  both 
orders  must  be  openly  and  competitively  of¬ 
fered  and  the  offer  must  be  higher  than  the 
bid  by  not  more  than  the  minimal  permis¬ 
sible  price  fluctuation  for  the  commodity 
where  neither  the  bid  nor  offer  is  accepted. 
The  broker  must  execute  these  orders  "in  the 
presence  of  an  official  representative  of  such 
contract  market  designated  to  observe  such 
transactions.”  All  these  transactions  must  be 
clearly  Identified,  Including  the  time,  on  the 
broker’s  trading  card  at  the  time  of  execution 
and  must  be  verified  and  Initialed  by  the  of  - 
flcl&l  representative.  In  addition,  the  contract 
market  must  keep  a  record  of  all  these  trans¬ 
actions. 


FEDERAL  REGISTER,  VOL  42,  NO.  130— THURSDAY,  JULY  7,  1977 


RULES  AND  REGULATIONS 


3500 5 


An  issue  has  arisen  as  to  whether  a  floor 
broker  Is  required  to  hand  off  orders  for  dis¬ 
cretionary  accounts  or  discretionary  orders 
originated  by  the  broker  for  members  of  the 
tloor  broker’s  Immediate  family,  for  contract 
market  members,  or  for  the  proprietary  ac¬ 
counts  of  contract  market  member  firms. 
Commentators  have  stated  that  regulation 
155.2(c)  was  designed  primarily  to  protect 
those  discretionary  account  customers  who 
are  not  In  a  position  to  oversee  directly  the 
trading  activities  of  the  floor  broker  exercis¬ 
ing  the  discretion  and,  therefore,  the  regula¬ 
tion  should  not  apply  to  orders  originated 
for  contract  market  members,  the  proprietary 
accounts  of  contract  market  member  firms 
and.  to  a  certain  extent,  members  of  a  brok¬ 
er's  Immediate  family. 


The  Commission  agrees  and  will  entertain, 
on  the  basis  of  the  terms  and  conditions  set 
forth  below,  a  contract  market's  petition  for 
exemption  from  the  requirements  of  regu¬ 
lation  165.2(c)  with  respect  to  orders  orig¬ 
inated  on  behalf  of  any  one  or  all  of  the  fol¬ 
lowing  : 

(1)  Members  of  the  floor  broker’s  Immedi¬ 
ate  family; 

(2)  Contract  market  members;  and 

(3)  The  proprietary  accounts  of  contract 
market  member  firms. 

Such  petition  Is  to  be  accompanied  by  pro¬ 
posed  contract  market  rules  which  define  the 
customers  for  whom  exemption  from  the  re¬ 
quirement  of  handing  off  orders  Is  sought 
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and  which  provide  that  customers’  orders. 
Including  price  and  time  discretion  orders, 
are  executed  before  discretionary  account 
orders  or  discretionary  orders  for  family 
members,  contract  market  members  or  the 
proprietary  accounts  of  contract  market 
member  firms. 

Issued  In  Washington,  D.C.  on  June 

29.  1977. 

By  the  Commission. 

William  T.  Bagley, 
Chairman,  Commodity  Futures 
Trading  Commission. 
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